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CREDI TOR TRUST,
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MEDI CAL MJUTUAL OF OHI O
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MEMORANDUM OPI NI ON

R R I S b I S S Rk kb b Sk b b b Sk kR Sk kR S kS S Rk Ik Sk Sk Sk I

The matter before the Court is the Mdtion of Medical
Mutual of Ohio to Dism ss Pursuant to Fed. R Civ. P. 12(b)(6)
(the "Motion to Dismss") filed by Defendant Medi cal Mitual of
Chio ("Medical Mutual") and Anerican Paper Group, Inc. Creditor
Trust's Brief in Opposition to Medical Mitual of OChio's Mtion
to Dismss (the "Creditor Trust's Opposition") filed by Plain-
tiff American Paper Group, Inc., Creditor Trust (the "Creditor
Trust"). This Court has jurisdiction over this matter pursuant
to 28 U S.C. 8 1334(b). This is a core proceeding pursuant to

28 U.S.C. § 157(b)(2)(B), (F) and (O.



BACKGROUND

The Creditor Trust was established pursuant to Order
of the Court entered on Decenber 22, 2003 Confirm ng Debtors
Consol i dated Pl an of Liquidation (the "Confirmation Order") and
Article 6 of the Consolidated Plan of Liquidation of Anmerican
Paper Group, Inc. and its Debtor Affiliates (the "Plan"). Debtor
Ameri can Paper Group, Inc. ("American Paper”) and its debtor
affiliates commenced vol untary Chapter 11 cases under Chapter 11
of Title 11, United States Code (the "Bankruptcy Code"), on
Novenber 6, 2002. Pursuant to the Confirmation Order and the
Plan, the Creditor Trust was authorized to pursue certain
transfers made by Anerican Paper to or for the benefit of certain
entities during the 90-day period prior to the comencenent of
t he bankruptcy cases.

On Novenber 5, 2004, the Creditor Trust tinely filed
the Conplaint to Avoid Preferential Transfers against Medica
Mutual, which s the instant adversary proceeding. On
Decenmber 9, 2004, Medical Mitual tinely filed the Mdition to
Dismss, and in response thereto, on January 24, 2005, the
Creditor Trust filed the Creditor Trust's Opposition. On
February 2, 2005, Medical Mitual filed Defendant Medical Mitual
of Ohio's Reply to Brief in Oppositionto Mdtion to Dism ss (the

"Medi cal Mutual Reply") and subsequently fil ed Def endant Medi cal



Mut ual of Ohio's Supplenent to its Reply to Brief in Opposition

to Motion to Dism ss (the "Supplenment”) on March 17, 2005.1

This adversary proceeding all eges that Anmerican Paper
paid to Medical Mitual not |less than Six Hundred Thousand One
Hundred Fifty-Three and 15/100 Dol lars ($600, 153.15) during the
90-day period prior to the petition date. The Conplaint alleges
the following elements: (1) the avoidable transfers were to or
for the benefit of Medical Miutual, a creditor of Anerican Paper;
(2) the avoi dabl e transfers were on account of antecedent debt(s)
owed by Anerican Paper to or for the benefit of Medical Mutual
before such transfers were made; (3) the avoidable transfers to
or for the bene-fit of Medical Mitual were nmade while American
Paper was insolvent; and (4) the avoidable transfers enabl ed
Medi cal Mutual to recover nore than it woul d have received if the
avoi dabl e transfers had not been made, the case were a case under
Chapter 7 of the Bankruptcy Code, and Medical Miutual received
paynment of its debt to the extent provided by the provisions of
Title 11 of the Bankruptcy Code. As a consequence, the Creditor
Trust alleges that such transfers are avoidable transfers
pursuant to 11 U.S.C. § 547(b) and that it is entitled to recover

such preferential transfers pursuant to 11 U S.C. 8§ 550. The

IThis Supplenent nerely submitted a reported copy of the decision Zenith
Industrial Corp. v. Longwod El astoners, Inc. (In re Zenith Industrial Corp.),
319 B.R 810 (Bankr. D. Del. 2005), which had been attached in its unreported
formto the Medical Mitual Reply.



Creditor Trust further alleges that any clains by Medi cal Mitual
shoul d be disallowed pursuant to 11 U. S.C. 8§ 502(d) until such
time as Medical Mutual pays to the Creditor Trust an amount equal
to the aggregate amount of the avoi dable transfers.

MEDI CAL MUTUAL' S MOTI ON TO DI SM SS

The Motion to Dism ss alleges that the Conplaint fails
to state a clai mupon which relief can be granted under 8§ 547 of
t he Bankruptcy Code or any other theory asserted by the Creditor
Trust. Medical Miutual states that on Novenber 6, 2002, American
Paper filed its Mtion for Oder Authorizing Paynment of
Pre-Petition Conpensa-tion, Benefits, Enpl oyee Rei mbursenments and
W t hhol di ng Taxes and Directing the Bank to Honor Pre-Petition
Checks for these Anpunts (the "Benefits Motion"). Pursuant to
the Benefits Motion, Anmerican Paper requested that this Court
permt it to pay certain conpen-sation, which included paynent of
wages, sal aries, reinbursenment of out-of-pocket business rel ated
expenses, accrued vacation and sick | eave, ampbunts due on behal f
of enployees to FICA and premuns and claim paynents
under Anerican Paper's health, life and disability insurance
pl ans. On Novenber 7, 2002, the Court entered an Order G anting
Motion for an Order Authorizing Paynment of Pre-Petition
Conpensation, Benefits, Enployee Reinbursements, Wthhol ding
Taxes and Directing the Bank to Honor Pre-Petition Checks for

t hese Anounts (the "First Day Benefits Order"). The First Day



Benefits Order stated:

Based upon the Debtor's representations, the
Court finds that if Debtor is not permtted
to pay certain pre-petition conpensation,

bene-fits, enpl oyee rei mbur sement and
wi t hhol ding taxes, Debtor's ability to
conduct its day-to-day operations wll be

detrimentally affected and the |ikelihood of
a successful sale pur-suant to 11 U. S.C. 8§
363 will be substantially reduced.

Decretal paragraph 3 of the First Day Benefits Order provided:

That Debtor is authorized to pay, so |ong

as the paynents do not exceed the applicable

ampunts in the Budget, various enployee

benefits, I ncl udi ng medi cal cover age,

wor ker s’ conpensati on cover age, pai d

vacations to the extent taken in the period

from October 17, 2002 through the Petition

Date, payroll deduc-tions for charitable

donations and conpliance w th garnishnment

orders that may have accrued during such

period but prior to the Petition Date[.]
Medi cal Mutual relies on the First Day Benefits Order? to argue
that, even accepting the facts as alleged in the Conplaint to be
true, it is not possible for the Creditor Trust - under any set
of facts or circunstances - to prove that Medi cal Mutual received
an avoi dabl e transfer under 8 547 of the Bankruptcy Code.

Medi cal Mutual argues that, in order to successfully
prove Medical Mitual received an avoidable preference, the

Creditor Trust has to prove each and every el enent of § 547(b) of

t he Bankruptcy Code. Section 547(b) provides that:

2Medi cal Mt ual requests this Court to take judicial notice of the history of
this bankruptcy case and its prior orders. Since these matters are all filed
of record, the Court will take such judicial notice.
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(b) Except as provided in subjection (c)
the trustee may avoid any transfer of
an interest of the debtor in property --—

(1) to or for the benefit of a
creditor;

(2) for or on account of an antecedent
debt owed by the debtor before such transfer
was made;

(3) nmde whi | e t he debt or was
i nsol vent ;

(4) nrmde --
(A) on or within 90 days before

the date of the filing of the petition;
or

(5) that enables such <creditor to
recei ve nore than such creditor woul d receive
if -—

(A) the case were a case under
chapter 7 of this title;

(B) the transfer had not been
made; and

(C) such creditor received paynent
of such debt to the extent provided by
the provisions of this title.

Medi cal Mutual asserts that the Creditor Trust cannot
prove that the transfers received by Medi cal Miutual enabled it to
receive nore than it would have under a hypothetical Chapter 7
i qui dation. Medi cal Mutual argues that, for purposes of the
8 547(b)(5) liquidation analysis, Medical Miutual's hypothetical

recovery nust take account of its actual status in the case.

Unl i ke general unsecured creditors, [Medical

6



Mutual] 1is the beneficiary of an order
entered by this Court that authorizes the
Debtors to pay [Medical Mitual] the amounts
owed to it prepetition under the Insurance

Contract. See the [First Day] Benefits
Or der. The [First Day] Benefits Order
authorized paynments for enployee health
benefits. Therefore, as a result of the

[First Day] Benefits Order, [Medical Mitual]
woul d have been entitled to receive any
unpai d anounts owed to it under the Insurance
Contract. Accordi ngly, such paynents are
unavoi dable and the Plaintiff's Conplaint
must be dism ssed as a matter of |aw.

See, Motion to Disnmss, at 6-7. | n support of this position
Medi cal Mutual cites to Official Commttee of Unsecured Creditors
v. Medical Miutual of OChio (In re Primary Health Services), 275
B.R 709, 711 (Bankr. D. Del. 2002), aff'd C.A. No. 02-301 (D

Del. Feb. 27, 2003). Medical Mitual argues that, because it did
not receive nore than it would have under a hypot hetical Chapter
7 liquidation, the Creditor Trust is unable to denonstrate, under

any circunstances, all of the elenments required by 8 547(b).

CREDI TOR TRUST' S OPPQOSI TI ON

The Creditor Trust argues that the Mdtion to Dism ss
fails to nmeet the stringent burden of Federal Rule of Civil
Procedure 12(b)(6) and, accordingly, nust be denied. The
Creditor Trust argues that it is not required to prove all of the
essential elements of its clainms in its Conplaint but is only
required to satisfy the pleading requirements under Federal Rule

of Civil Procedure 8(a). The Creditor Trust contends that it has



fulfilled that obligation and that its Conplaint satisfies the
pl eadi ng requi rements under Federal Rule of Civil Procedure 8(a).
The Creditor Trust argues that Medical Mitual "apparently”
recogni zes the sufficiency of the Conplaint by asking the Court
to | ook beyond the pleadings and take judicial notice of the
First Day Benefits Order. The Creditor Trust argues that there
is a factual dispute between Medical Mitual and the Creditor
Trust as to whether the transfers made to Medical Mitual
constituted | ess than Medical Miutual would have received if the
case were a Chapter 7 liquidation and, thus, Medical Mitual's
Motion to Dism ss is inproper.

THE FI RST DAY BENEFI TS ORDER AS
A BAR TO AVO DANCE ACTI ONS

The parties have cited nunerous cases dealing wth
"first day" orders and the issue of whether paynment pursuant to
certain first day orders elimnates a debtor's right to recover
avoi dabl e preferences. The case law is clear that there is a
differ-ence between "critical vendor" orders which authorize -
but do not direct - the debtor to make certain pre-petition
paynents to vendors that it deens to be critical, in its
di scretion, to the continued viability of the conpany as opposed
to orders such as the assunption of an executory contract whereby
the cure paynents are mandatory (rather than discretionary) and,
consequently, cannot be the subject of an avoi dable preference

action. See HLI Creditor Trust v. Export Corp. (In re Hays



Lemrerz International, Inc.), 313 B.R 189, 193 (Bankr. D. Del.
2004) ("[E]Jven if Export had received sone paynments under the
Critical Vendor Order, it does not followthat it was entitled to
receive paynent of all pre-petition clains. The Order was
perm ssive, not nmandatory."). Ct. In re Superior Toy &
Manuf acturing Co., Inc., 78 F.3d 1169, 1174 (7th Cir. 1996) ("An
assunmption order divests the trustee of subsequent clainms to
noni es pai d under the contract whether they were paid prepetition
or postpetition.").

Medi cal Mutual cites to Primary Heal th Services, which
is a strikingly simlar case. In Primary Health Services, the
court specifically recognized that a paynent nade pursuant to
aut horiza-tion granted in a benefits order previously entered by
the <court was protected from subsequent recovery as a
preferential transfer. Although the Hays Lemerz court declined
to follow Primary Health Services, it did so on the basis that
the parties sought protection under a perm ssive critical vendor
order rather than a mandatory paynent order.

Medi cal Mutual also cites to Zenith Industrial Corp.,
319 B.R at 816, in which

Judge Fitzgerald rejected the notion that her

ruling in Primary Health stood for this

general proposition. The nost significant

difference between the circunstances in

Primary Health and in U S. Ofice Products

was that the order authorizing paynment of
pre-petition obligations in Primary Health



authorized the debtor to pay clainms of
enpl oyees who held priority claims. .o
In US. Ofice Products, the critical vendor
order authorized the debtor to pay general
unsecured cl ai ns.

This Court finds the reasoning of Primary Health Services to be

appl i cabl e here. The First Day Benefits Order authorized
Ameri can Paper to pay certain conpensation and other benefits,
i ncluding paynment of nedical health insurance prem uns and
claims. These are the sane kind of pre-petition clains for which
the Creditor Trust seeks avoidance in its Conplaint. Anmerican
Paper sought and obtai ned mandatory - not perm ssive - authority
of the Court to pay these pre-petition clainms to Medical Mitual.
The Creditor Trust is thus now estopped from seeking to avoid
paynments that would have been paid pursuant to the First Day
Benefits Order if they had not been paid during the 90-day
pre-petition period.

The Creditor Trust argues that a notion to dismss is
i mproper at this stage because Medical Mitual has raised a
factual dispute with respect to whether it received nore than it
woul d have under a Chapter 7 liquidation analysis. This Court
finds, however, that application of the prior First Day Benefits
Order as a bar to this preference action is a |egal question,
rat her than a factual dispute. Furthernore, the Creditor Trust
argues that Medical Mitual's Mtion to Dismss is insufficient

because the Creditor Trust has stated all the elenents it needs
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to plead pursuant to Federal Rule Civil Procedure 8(a). The
Creditor Trust pled the basic elenments of a preference action in
a conclusory way. However, the Creditor Trust cannot establish
the elements of 8 547(b)(5) since, as a matter of law, entry by
this Court of the First Day Benefits Order authorized and
required Anerican Paper to pay Medical Mitual pre-petition
ampunts relating to unpaid prem um clainms and benefit clains,
which are the type of pre-petition paynments for which the
Creditor Trust seeks avoi dance. Accordi ngly, Medical Mitual's
Motion to Dismi ss is granted.

An appropriate order shall enter.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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ORDER
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For the reasons set forth in this Court Menorandum
Opi nion entered this date, the Mtion of Medical Mitual of Ohio
to Dism ss Pursuant to Fed. R Civ. P. 12(b)(6) is granted.

IT 1S SO ORDERED.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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